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FROM THE EDITOR . ..

Report from Las Vegas

The National ACS mecting in Las
Vegas. as is true most of the time, was
both interesting and frustrating. More so
than even before, the committee meet-
ings were interesting, and the Council
meeting was pretty much a waste of
time.

One of the more enlightening, if sur-
prising, discussions during the Economic
Status Commiitee meeting involved the
question of deteriorating salary levels for
chemists. Bob Jones of the ACS Depart-
ment of Professional Relations and Man-
power Studies presented several tables of
data of per centage salary increases over
time for chemists, several other types of
professionals, and various non-pro-
fessional workers. The result is that,
while chemists have been hard hit by the
high rates of inflation of the past decade,
so has evervone else. According to the
data. chemists have done worse than
some, better than others, with no clear
pattern emerging other than one of univ-
ersal decline in purchasing power.

The tables are too long to present here,
but I will give you part of one (the data,
to be consistent, are all from the Na-
tional Survey of Professional, Adminis-
trative, Technical and Clerical Pay, put
out by the U.S. Bureau of Labor Statis-
tics, and deal with employees of com-
panies with, in general, more than 100
employees):

Average annual rate

Occupation of increase, 1970-1979

Accountants 7.1
Attorneys 6.7
Chemists 6.9
Engineers 6.7
Clerical 7.0
Consumer price

index 7.3

Data were also presented for blue col-
lar workers, other types of scientists, and
academics. The general conclusion: we
are all hurting, on average we are all
hurting about as much, and the primary
fault is the general state of the economy.

Does this mean everyone suffers
equally? No, these numbers are all aver-
ages, and some will be better off than
others. Does it mean that ACS shouid do
nothing? No, but it does show clearly
that we are deluding ourselves to think
that the ACS can have much of an affect
on chemists’ salaries, without a general
improvement in the Nation’s economy.
Perhaps the most that can be done by
ACS in the salary area is to continue to
gather the data, so that those in a position
to help themselves know where it’s at.

Your other Councilor, Barbara Abler,
and [ attended the meeting of the Profes-
sional Relations Committee. Nothing too
exciting there, not because nothing is
being done, but on the contrary, because
the committee continues to do its job.
It’s amazing how many items on the
committee’s agenda are non-con-

troversial, when only a few years ago
they were the subjects of loud and bitter
arguments.

The Council meeting, on the other
hand, was a big disappointment. Once
again, the Council showed itself to be
inconsistent. On the one hand. there was
an intense debate over the costs of im-
proving the program to assist Councilors
with their travel expenses, which should
increase costs by no more than $25-50
thousand. Later during the same session,
the proposed changes in ACS gover-
nance sailed through, without so much as
a peep about what the additional ad-
ministrative costs to the Society would
be.

Let’s look at these decisions a bit more
closely. The vote to increase support for
Councilor travel was defeated by about
75 votes, while about 150 Councilors did
not attend the meeting. 1 think it is
reasonable to assume that all of those
Councilors present were able to meet the
expenses of travel, because they were
there. [ think it is just as reasonable to
assume that many of those who did not
come had trouble with the cost. Those
who are established have access to
funds; those who are not, do not, quite
often.

At the meeting, 1 requested that
Executive Director Ray Mariella poll all
those Councilors who did not attend the
Las Vegas meeting to see how many
could not come because of financial dif-
ficulties. I don’t know if the poll wiil



show that this was a case of the haves
against the have nots, bur in any case it
was sirange to watch those in attendance
vote against an issue that could be of
great importance to those who were ab-
sent.

On the other hand, the votes on the
fate of the experimental commissions
went through very quickly, with rela-
tively little debate for such major
changes in the way the Society is gov-
erned. One result is the accumulation of
power in the couple of new committees.
Unless one went to appropriate commit-
tee mectings, a near impossibility with
all the conflicts at ACS meetings, there
was litile opportunity for full scale de-
bates on the mertts of these proposals.
Indeed, a report was handed to Coun-
¢tiors as they came into the Council
meeting! A well orchestrated attempt.
over @ neriod of a couple of years, to
downplay the changes as “‘experimen-
tal”” for most ot the time, and then ram
through momentous changes all at once.

One last item on the Council meeting.
Almost every meeting, you hear com-
plaints by some Councilors that the
meetings are too fong (I am not in that
crowd, as two mornings a year are little
enougli to ask of people who volunteer to
become Councilors). Yet this time,
President D'lanni decided to use over a
haif hour handing out certificates for
lang service on the Councii. Right in the
middle of the meeting! 1 am sure,
moreover, that many of the applauding
Councilors did not realize that some of
the longevity was a result of nothing
mone than having been elected President
many vears ago — all former Presidents
are bylaw Councilors, for life. What a
micaningless exercise.

Commercial

Once again it became painfully obvi-
ous at Las Vegas that this Division must
grow. If we pick up a few hundred
members, we not only have more influ-
ence, but we get another Councilor or
two. Surely that would be a good thing
for the only ACS Division concerned
with the Chemist. Go out and join up

some fnends.

Second Commercial
Ii anv of vou have suitable articles for
the Hufletin, 1 would be pieased to dis-
cuss them with you. And if any of you
are iwhing to chair & symposium at a
national meeting., contact Stan Drigot,
GTE Auto Electric Laboratory, P.O.
Box 2317, Tube A6. Notrhlake, Iil.
60164,
— I¥ennis Chamot
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SOME ASPECTS OF PROFESSIONAL
EMPLOYMENT AGREEMENTS

Howard M. Peters

Syntex Corporation, Patent and
Licensing Department

3401 Hillview Avenue

Palo Alto, California 94304

INTRODUCTION

This paper will discuss employment
agreements in the chemical industry. The
topics covered include: 1) professional or
unique skills agreements; 2) the effect of
the National Labor Relations Act; 3)
general agreements which include the
results of the study performed at the
University of Santa Clara about four
years ago; 4) standard clauses in
employment agreements; 5) anti-trust
implications; and 6) possible clauses for
negotiations.

PROFESSIONAL AGREEMENTS
(UNIQUE SERVICES)

Let us first divide employer agree-
ments into those which are for unique
services and those which are geneiul
employment agreements. The former re-
quire the provision of specific unigue
sevices for the specific time. Many
chemists who serve as specialized
chemical consultants wiil fall in this
category. These agreements are drafted
by an attorney or a group of attorneys,
and all aspects of the agreement are
subject to negotiaton. Thus, the rules for
interpreting these contracts are quite
specialized.

Each state has a different set of sta-
tutes and case precedents to evaluate and
enforce. Unique services agreements are
found in the sciences, sports, and the
entertainment industry. In California, the
controiling case in this area was decided
nine years ago in Parker v. Twentieth
Centurv-Fox Film Corporation.

The case will have more meaning 1f

you understand that Mrs. Parker is also
known as Shirley MacLaine, star of such
films as **Can Can’’, **'The Apartment ",
““Irma La Douce’ and ‘The Turning
Point”’. Shirley MacLaine was under
contract to work for 14 weeks for a total
of $750,000 in 1975. The film was to be
“*Bloomer Girl”” which wouid allow her
to use her singing and dancing talents.

Herman Levy
University of Santa Clara
Santa Clara, California 85051

For a variety of reasons, the studio can-
celled the film and offered Shirley as a
substitute a lead part in an wdventure
western called "Big Sky. Big Man™ 1o
be filmed in Australis. She
tuke the part and was never offered
another substitute.

After 14 wecks of gainful unemploy-
ment, <he showed up in her Rolls-Royee
to collect the $750.00 in wages. The
studio refused to pay and she brought
suit. The case eventually wemt to the
California Supreme Court who, in a
carefully worded opinion, held for Ms.
Maclaine. The court snid that she did
not have to accept employment offered
that was not essentiaily equivalent. " Big
Sky. Big Man™ would not use Mac-
Laine’s talents as had been agreed upon.
Nor was she required to travel to Au-
stralia 1o work. Most importantly, she
didn’t even need to seck any other
employment during the period in ques-
tion to mitigate the damages.

As a post seript to this case, after Ms.
MacL.aine banked her $750,000 she went
across town to a rival studio and made a
memorable film called "*“Two Mules for
Sister Sarah™™ with Clint Eastwood. Re-
venge is sweet.

The consufting agreement is essen-
tially the same in chemistry for one who
has unique skills. But the lesson has been
learned wel! in Calitornia. Agreements
involving unique skills are very caretully
drafted to deal with as many contingen-
cies as possible.

etused o

NATIONAL LABOR |
RELATIONS ACT

What additonal proteciion is available
to the ordinary chemist? The National
Labor Relations Act of 1935 and its
amendments provides protection for the
professional. However. only a few pro-
fessional associations have been certified
as bargaining units over the past 40 years



at companies such as RCA Corporation,
Boeing, Shell Development. Since rela-
tively few people are involved in this
sitration. it wiil not be discussed further
here. (For additional information. see
Advances on Chemistry Series, No. 141,
“Legal Rights of Chemists and En-
gineers’’, p. 77ff. —Ed.).

GENERAL EMPLOYMENT
AGREEMENTS

General employment agreements af-
fect most employed industrial and
academic chemists. On that first day of
emplovment, a new empicyee is asked to
make decisions and sign many docu-
ments. These include: medical plang,
dental plans, retirement programs, stock
options. profit sharing, vacation poiicy.
vick fcave policy. cte. Tucked away n
this group of documents will be an
employee-employer agreement. Most
times the agreement will not define sal-
ary or working conditions or location.

Thus. if you are offered or requested
to hecome the chief chemist at the com-
pany plant in Casa Grande, Arazona, you
are taced with the problein of 1) going
forth into the deseri or 2) refusing to go
and possibly destroying your future
growth within the company. Each situa-
tion is different but the existing employ-
ment agreement will probably not help
the emplovee.

A siudy at University of Santa Clara
done about five vears ago focused on the
chemical industry to assess employment
practices. One hundred and fifty com-
panies having arnual sales in chemicals
of $50.000,000 or more were randomly
sclected. A cover letter explaining the
survey, a questionnaire and a request of
the corporate employment agreement
was sent. We received about a 25%
response. Thus, the statistical validity of
the survey is more qualitative than quan-
titative. However, we believe the trends
indicated are generally representative of
the industry. About 60¢% of the profes-
stonal emplovees at that time had no
empicyment agreement. 1'm certain this
situation has changed markedly in the
pasi few years. Most companies have a
standard {orm cencerned with patent dis-
closures and non-disclosure of trade
sgcred rquirements. Most companies
have a standard orieniation and termina-
tion interview. Only a few reported they
ever had the need arise for a company
atiorney to explain the agreement to the
new employee.

Less than 15% of the respondants to

the survey ever permitted a new
emplovee to bargain tor additional terms
in the eniployment agreement. These
terms inciude salary increases, personal
patent right, outside consulting, outside
teaching, etc. A few companies re-
sponded that bargaining was never per-
mitted . others stated that the situation
was considered on a case-by-case basis.
and some stated the situation had never
come up. More will be said of this
subject later.

STANDARD CLAUSES IN
EMPLOYMENT AGREEMENTS

If you were to start a new job tomor-
row and were required to sign an agree-
ment as a condiion of employment, what
type of clauses would vou expect to find?
The following is a shopping list:

1. Do all things nccessary to further
the company’s business.

2. Assigrment of rights to ideas and
inventions to the company during term of
employment. (A point of negotiation can
be for retaining rights to patents unre-
lated to employment and developed on
employee’s personal time). The modern
trend is to aliow more freedom for the
emplovee.

3. Description of prior patents and
invention disclosure agreements with
other companies.

4. Affirmative duty to disclose
promptly any idea or invention in the
company’s line of business.

5. A commitinent to assist presently
and in the future to enable the company
to protect these rights.

6. Affirmation that the employee will
not disclose other company’s trade se-
crets in the course of his employment.

7. A duty not to disclose the com-
pany’s ideas and secrets while employed
or afterward.

8. A duty not to disclose or use the
company’s ideas and secrets up to a
specific date. The protection of trade
secrets is too broad to discuss in detaii
here. [ recommend that you see the ACS
publications on Trade Secrets.

9. A covenant not to compete with the
company in future emplovment. Each
state has particular requirements for en-
torcement of such a clause. The courts
will wcigh these factors: 1) the com-
pany’s right to protection of its secrets;
2} the employee’s right to earning a
living; and 3) the public interest in a free
economy. The modern trend is to limit
the corporation protection to a very nar-

row time, geographical area, and subject
matter. The court will evaluate each case
on its merits. Federal law will override
because certain anit-trust implications of
overly broad restrictive covenants are
now being decieded. The courts will also
weigh the relative economic postions of
company and employee. With the ant
““big business’ attitude prevalent in this
country, cottts will examine the big
corporation versus the defenseless
employee. Invariably. in these cases the
emplioyee wins.

10. The last clause may be that the
agreement may be terminated at any time
by either party.

11. The emplayee 1s entitied to a copy
of the agreement so that he is aware of
his rights and liabilities.

NEGOTIAITON POINTS IN
EMPLOYEE AGREEMENTS

Not surprisingly, the extent of negoti-
ation over an employee agreement de-
pends on the nature of the employment
and size of the company. General obser-
vations are noted here.

Most industrial corporations will nat
permit an employee to have outside
employment. This restriction is onty
good common sense. The company has
secrets to protect and no man can serve
two masters. One exception is teaching
at a local college or university to main-
tain technical skills.

Government employment will also
only permit teaching at the coliege and
university levels. Here, however, the
problem is one of a contlict-of-interest in
decision making affecting the public
trust.

Not for profit institutions will usuaily
allow consulting and teaching provided
that there is no present of tuture contlici
with the institution’s business.

Finally, a faculty member is usually
encouraged to take on outside employ-
ment during the summers and as many
industrial consultantships as he/she can
handie.

In summary, employer-employece
agreements arc as varied as the the types
of chemical companies and institutions
in existeace. Some standard language
gsually anpears in all agrecments. The
moder rand s to strike down covepaits
not to cumpete that arc overly broud or
too restrictive on  the individual
employee. The modern trend is also o
provide additional freedom to the wndi-
vidual employee at the expense of ““hig™
business.



